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Stories. Whether it’s history, the law or our personal lives, we are all connected by 

stories.

Today I’d like to tell a series of stories about Indigenous Peoples and the law that 

highlight resistance and hope.

STORY #1—Colonialism’s long shadow.

On a winter’s day I drove the TransCanada from Winnipeg to Kenora, Ontario. It’s a car 

journey loaded with memories, contradictions and hope. 

As an undergraduate I spent a summer camped on a small island in Shoal Lake while 

working for a junior mining company. Now I represent Shoal Lake #40 First Nation, a 

small isolated First Nation that has been on a boil water advisory for 19 years.  

Close to the Ontario border I pass the “Freedom Road” sign, Shoal Lake #40’s 

statement of defiance and optimism for the future. 

Having managed to keep the car on the road for two plus hours despite not having 

winter tires, I check into the Lakeside Inn close to midnight. 

Dawn finds me giving thanks for the view of Lake of the Woods from the hotel’s 9th floor

restaurant. Boats, cornered by the ice, sit motionless, patiently waiting for the sun to 

regain its strength and set them free.

While I drink coffee and prepare for a meeting with clients and government officials, a 

group of four or five settle around the table behind me. There are few people in the 

restaurant and I can’t help but overhear their conversation. 
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I realize they work for one of those government departments which, despite regular 

name changes, always has an acronym that sticks in your throat. They are the 

government employees my clients and I will meet after breakfast. 

They too are preparing for the meeting. My first thought is to turn and introduce myself. 

But then their words settle in my consciousness. They are rehearsing the various ways 

they intend to say no to my clients. 

They are also laughing. Laughing at their own well worn obstructionist tactics. Laughing 

at my clients’ positions and expectations. Laughing at the ultimate meaninglessness of 

the consultation process they have invited my clients to join. 

My hand drifts across my notepad and I find myself writing in the margin: 

The beetles gathered, stuffing their ears with indifference, stabbing their eyes, filling 

their mouths with silence. 

My experience at the Lakeside Inn was extreme but not exceptional. It wasn’t the first 

time I’ve overheard government employees laughing about how they plan to stonewall 

Indigenous people. 

I also believe it is not representative of the majority of civil servants who honestly want 

to make a positive difference. But it is significant nonetheless, especially when 

governments pledge a renewed partnership with Indigenous Peoples. 

The Supreme Court of Canada has penned inspiring descriptions of the purpose and 

importance of the Crown’s obligations under the constitution. With varying degrees of 

sincerity, governments have echoed the Court’s pronouncements. 

Cynicism grinds legal principles and government mandates to dust. 
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However small a group they might be, government employees who walk in colonialism’s

shadow do a disservice to us all. 

They undermine the legal and historical relationship between Canada and Indigenous 

Peoples. They thwart government policy. They make a mockery of the law. 

Most importantly, they crush the good faith and optimism of Indigenous people who 

enter into consultation processes with the hope that government is finally serious about 

a partnership based on respect. 

Legal principles, government promises and cabinet appointments are important. But 

until Indigenous people are confident that the bureaucrats they meet on a daily basis 

sincerely believe that their responsibility is to work with, not against, Indigenous people, 

none of us will be free of Canada’s colonial past.

Story #2: History, Ignorance and the legal profession

Clinging to the program

Obviously

Is the obvious lie

The past is more than a memory 

– John Trudell, What it means to be a human being, 2001 

Law school is the great revealer. It reveals motivation: greed, social justice, couldn’t get 

into medical school. It reveals ignorance. 

Case in point. Sitting in a law school lecture theatre. A law professor is making an 

earnest effort to convince students it’s important for future lawyers to know at least a 

little about the history of the Canada’s relationship with Indigenous Peoples. In the front 

of the room a hand shoots up. 

“Yes, do you have a question?“ 
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“Didn’t the Indians kill all the buffalo?” 

Years later. On my feet in a courtroom. Facing a panel of three judges as I explain how 

Treaties between the Canada and Indigenous Peoples give rise to a constitutional 

obligation to consult.

One of the judges interrupts me. 

“Mr. McIvor, this treaty you’re talking about, is it part of a statute?” 

As every lawyer and judge should know treaties are not part of government statutes—

they are sacred agreements between the Crown and Indigenous Peoples.

I’m seldom at a loss for words in court. As every litigator knows, when the moment 

comes to speak the words tumble out, origin unknown, forming themselves into 

sentences of varying degrees of coherence. 

Not this time. This time I paused. For the judges I faced, and for the government and 

industry lawyers staring at the back of my head, the pause was likely too short to notice.

For me it spanned generations.

Ignorance is not an absence. Ignorance is a force. It justifies. It silences. It perpetuates. 

University students become law students. Law students become lawyers. Lawyers 

become judges. Judges decide. 

Judges decide where the boundaries are. The boundaries between the Canada that 

was and the Canada that will be. To assume they can do their job without a basic 

understanding of Canadian colonialism and Aboriginal law is more than a failure to 

appreciate the relationship between knowledge, understanding and justice. 

It is to willfully enlist the power of ignorance in an unacknowledged campaign to deny 

Indigenous Peoples their past, present and future.  
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The Truth and Reconciliation Commission recommends that lawyers receive 

appropriate cultural competency training. These are important steps towards subduing 

the power of ignorance. Without these and other policies that ensure lawyers and 

judges are educated about Indigenous Peoples, history and the law the Canadian legal 

system will continue to fail us all.

The past is more than a memory. It can oppress. It can light the way. The choice is 

ours.

STORY #3—Silence

This story is about how Canadian law makes and unmakes Indigenous people. It is 

about how colonialism is personal and how at the centre of colonialism is an 

overarching silence.

With no memories of my father, who died when I was five, my role models growing up 

were strong, self-reliant women—mother, sisters and grandmother. I saw myself as a 

take-no-crap farm kid whose parents received phone calls from the local minor hockey 

league threatening to banish him for fighting and who memorized Shakespeare while 

digging rocks out of the fields we farmed.

My understanding of my family’s past was based on conversations overheard around 

the kitchen table. Slowly I came to understand that we used to live in the bush north of 

the Peguis First Nation reserve in Manitoba. Now we lived a mile south of the reserve, 

doing our best to farm bits of land on Manitoba’s agricultural fringe.

In hindsight, I did many things as a kid that would now be classified as ‘traditional 

practices’: hunting (sweet tea over an open fire), trapping (rows of little pelts hung to dry

in my mum’s basement), snaring rabbits (my brothers’ patience with my clumsy fingers),
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picking saskatoon berries (poplar trees singing in the wind above us). These were 

activities without history—it was what we did, not who we were. 

Two incidents complicated my self-identity. The first was a family reunion. The most 

memorable part of the reunion was the intergenerational jalopy races around hay bales 

in the field back of my mum’s house, but the family tree my sister produced had a more 

lasting effect.

On my mother’s side my resentment for being raised Roman Catholic was softened. 

Church records allowed my sister to trace my mother’s family back to two of the earliest 

French families to arrive in Acadia and New France in the 1630s. My sister had given 

me a direct, personal relationship with the Acadian Expulsion, the Plains of Abraham 

and many other famous, and infamous, events in early Canadian history.

Her research on my father’s side revealed a personal connection with less well 

understood aspects of Canada’s past. My father was descended from Indigenous 

women (Anishinaabe and Cree) and men (mostly Scots) who had begun to immigrate to

Canada in the 18th century to work for Canada’s two major fur trading companies. In the 

early 19th century they and their families settled along the Red River in what was to later

become Manitoba. Their children became part of the country’s founding Métis 

community. 

Initially I was drawn to the men’s names on my family tree I was familiar with from 

Canadian history, men how have been immortalized with entries in the Dictionary of 

Canadian Biography, the ultimate confirmation of historical significance. But these men 

soon lost their grip on my imagination, their places filled by the Indigenous women from 

my family’s past, some with names—Mary Oo-menahomisk, Louise Serpente, Elizabeth
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Montour, Robina Hay—many without, whose histories, dreams and accomplishments 

had disappeared from the record like dry leaves on an autumn wind. Who were these 

silent ancestors whose stories had been lost to me? In what way was I their 

descendant? What were my obligations to them? 

The second ‘incident’ has been the development of the law on Métis rights, especially 

the three most important decisions to date from the Supreme Court of Canada. The first 

decision established a legal test for being Métis and claiming Metis rights under the 

constitution. It is an example of how long-held government policies of denial force 

Indigenous people into the courts for recognition. Once there, they become entangled in

the history, principles, objectives and compromises of Canada’s legal system. At the 

Supreme Court non-Indigenous judges create legal tests that define and distort 

Indigenous identity. They intrude on the very essence of what it means to be 

Indigenous.

After over 100 years of denial, the second Supreme Court decision confirmed that a 

terrible wrong was committed by Canada and Manitoba when they failed to fulfill the 

promises made to the Red River Métis when Manitoba entered Confederation in 1870. 

Once again ancestors’ names swirled around me—Ann McLennan, James Muir, 

Isabella Bird—ancestors who, along with hundreds of other Métis had been forced off 

their land at Red River. While reading the decision I repeatedly paused to think of their 

children, Colin and Isabella, my grandparents, who were denied their inheritance at Red

River and who followed the displaced Peguis First Nation north hoping to carve out a 

future for their family between the rocks and swamps. 
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It was just before 7 a.m. on the west coast when I read the last of the Supreme Court’s 

three decisions, a case which confirmed the federal government’s jurisdiction over the 

Métis. The house was quiet, my family was asleep, including my baby girl leaning 

against my chest. I understood that the decision was a significant victory for the Métis 

and its potential importance for the thousands of Métis denied social services and 

programs. Although I did not need these programs and services now, I knew that 

thousands of modern-day Métis did and that they would have benefited me and my 

family when my father died and left my mum living on the fringes of the Peguis reserve, 

scrambling to provide for eight children. 

This final decision from the Supreme Court closed my personal circle on Indigenous 

identity and Aboriginal law. It brought home how Canadian law, yesterday and today, 

circumscribes and oppresses Indigenous people through marginalization and validation.

Through the workings of Canadian law the Red River Métis diaspora lost their land. 

Many, especially those with French ancestry, managed to maintain their sense of 

community, family and history. Others, such as my family, lost their community, their 

ancestors and their pride in where they had come from and who they were. They were 

left to remake themselves without a past.

It left me as a child with a 95-year-old grandmother, born at St. Peter’s Parish on the 

Red River, living out her final days over 100 miles away in my Aunt’s backroom, silent 

as her grandchildren combed her long, grey hair.

Today Canadian law leaves me uncertain how to explain to my children who they are. 

Supreme Court decisions do not define me or mine. Without the voice, the words, the 

stories of my ancestors, I am silent.
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Story #4—On the Courthouse Steps

My final story comes from experiences at the Supreme Court of Canada. 

Over ten years ago, on a cold, drizzly October morning I up drove to the Supreme Court

in Ottawa. I was there as part of the legal team for the Tsartlip, a small First Nation just 

outside Victoria. After losing at three levels of court below, we were about to argue the 

final appeal of a case intended to force the government to live up to treaty promises 

made in the 1850s.

On the steps, in front of the closed wooden doors, all alone, stood our clients, Wayne 

Morris and Carl Olsen. After 10 years of court battles, Wayne and Carl stood there, 

silent, waiting for justice. 

Last month, across the way in the Hewitt Centre, I gave a workshop for Indigenous 

people on current issues in Aboriginal law. In attendance was Will Morris, Wayne’s 

nephew. He spoke to me about how important our victory was that day at the Supreme 

Court and how he was carrying on the fight on behalf of the Tsartlip to have their treaty 

recognized and respected.

Again at the Supreme Court, this time inside, as the arguments were made in 2003 at 

the Haida and Taku hearings, cases which became the wellspring for the government’s 

obligation to consult Indigenous people.

The courtroom was literally overflowing with lawyers. On the left sat those for the Haida 

and Taku and their supporting intervenors. On the right, sat the provincial and federal 

lawyers, lawyers for the Weyerhaeuser Forest company and their supporting 

intervenors.
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Part way through the second day of the hearing it was time for the Village of Port 

Clements to make its arguments. Port Clements is a small non-Indigenous community 

on Haida Gwaii. At the time, almost all its residents worked for Weyerhaeuser cutting 

down the forest. The Village’s lawyer strode to the podium and informed the Court that 

the Village was there to support not Weyerhaeuser, its main employer, but the Haida.

The look of disbelief on the Chief Justice’s face is etched in my memory.

Ever since that time in 2003, that look has represented for me the moment when non-

Indigenous people realize that if they want to protect the lands and waters for future 

generations they must work to understand and support Indigenous people in their 

historical struggle to defend their Aboriginal title, rights and Treaty rights. That working 

together, they have the power to make a better, more just Canada.  It is a moment that 

stays with me.  It is a moment I hope inspires us all to work to support Indigenous 

Peoples.
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